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was non-existent by Greek law;1 she could not petition in
England, since her domicil was Greek. Bargrave Deane J.,
however, though admitting that he was infringing a well-
established principle, and registering a pious hope that his
decision would not be treated as a precedent, held that the wife
possessed a domicil in England sufficient to enable her to obtain
a divorce.
Despite these two decisions, however, the suggested doc- Modem
trine that divorce might exceptionally be obtained in some "s<£ the
country other than the true domicil of the husband was later St of C
repudiated. Though not directly in issue it was adversely criti- ^ woLi
cized by the Privy Council in A.-G.for Alberta v. Cook2 and was
destroyed by the later decisions in H. v. H.3 and Herdv. Herd*
In H. v. H. two domiciled English persons married each other in
England in 1915, but were judicially separated six years later. The wife
brought the present suit for divorce. The husband protested the juris-
diction on the ground that he was now domiciled in France. The wife
pleaded that this defence was not open to him, her arguments being that
a husband domiciled in England who deserts his wife is estopped from
pleading a different domicil, and also that a wife so deserted is entitled
to determine in what forum divorce proceedings shall take place.
Lord Merrivale overruled this plea and directed that an
inquiry should be held to identify the husband's domicil. If
this was French there could be no divorce proceedings in
England. The learned judge affirmed once more that jurisdic-
tion to decree divorce depends solely upon the actual domicil of
the husband at the time of the proceedings, and that a man who
deserts his wife in one domicil is not estopped from asserting
that he has later become domiciled elsewhere. Statements such
as those made by Gorell Barnes J., that in undefended cases
departures from strict principle had been tolerated in order to
afford a remedy to an afflicted wife, 5 were characterized as
indicating merely the practice of the court and not a rule of law*
In Herd v. Herd* it was held that the foreign domicil of the
husband defeats the petition of the wife, even though the for-
mer does not protest the jurisdiction of the English court.
In recent years, however, four developments, two judicial Cases in
two legislative, have to a large extent mitigated the hardship     *
1	The nullity decree, though granted by the court of the common domicil, was
not at that time regarded as effective in England. It would be so regarded now,
De Massa v. Dt Massa, [1939] 2 AH E.R, 150 N; supra, p. 381.
2	[1926] A.C. 444.	3 [i9283 p- 2°6-
4 [1936] P. 205.	5 Supra, p. 386.

